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SPECIAL OIL AND GAS ISSUE
The increased activity of the oil and gas industry in this area
is posing many new problems for Colorado lawyers. The work of
the industry in this state may still be classified as exploratory. As
exploration continues and development becomes more widespread
through better marketing facilities, legal problems are expected
to multiply greatly. Familiarity with this field of law is increasingly important to lawyers and, to meet this need, the Weld County
Bar Association recently sponsored an Institute on Oil and Gas.
Because of the excellence and popularity of this Institute and a
general demand for more information on the subject, the speakers
were asked to prepare their remarks for publication. The product
is here printed in the following five articles.-EDITOR.

OIL GEOLOGY AND THE DENVER BASIN
M. J. BOREING*

It is doubtful if a Geologist has ever been asked to preach
a sermon, but if so, his Scripture reference certainly would have
been Genesis 1:1, "In the beginning God created the heavens and
the earth." About one billion years later the geologist came along
and began explaining this first week's work; it was probably a
pretty full week, and the Creator doubtless got in some overtime.
In any event, the earth was created as a round mass of basic
material surrounded by a gaseous envelope which we call the
atmosphere. Without the atmosphere it might have remained a
barren ball, but the atmosphere furnished changes of climaterain, snow, ice, and wind-all great erosion agents; it made possible the glaciers, rivers, lakes, and oceans, including a warm
body of water, somewhere, where a spark of life first appeared.
Basic rocks were being cut down by erosion and were being deposited in seas and lakes in the form of shales and sandstones,
while plants and animals were living and dying, leaving their
remains as organic material in the deposits-in the form of coal,
oil, and gas. When the conditions on earth were such as to allow
the lush development of plant life, similar to our present jungles,
the dead plants formed a mass of material, which later was subjected to pressure, heat, and plenty of time, to become our present coal beds.
Elsewhere on earth, plants and animals, mostly microscopic,
were living and dying in the shallower portions of the oceans.
Their number was greater by trillions than Washington can conceive. As they died and sank to the ocean bottom, each carried
with it a minute particle of fatty material . . . and at the same
time, sands and shales from the rivers and shores were settling
* Partner in Dunn & Boreing, Consulting Geologists, Denver.
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on the ocean bottom, too. Larger animals, which had developed
protective shells, were dying and their remains likewise formed
deposits of animal matter and limey material on the sea floor.
So came the sedimentary oil bearing rocks of this earth-sandstones and shales from the basic rock, and limestones and carbinaceous materials from the once living plants and animals. As
erosional conditions on the surface of the earth varied, successions
of deposits were laid down-first a series of sandstones, then
shales, perhaps then a limestone, and so forth-all the while the
sea plants and animals were making a great effort to live, produce, and die. Their contribution to the oil business was the
tiny bit of fatty stuff they carried to their ocean graves. More
sediments poured in, pressure mounted, time passed, and Mother
Earth furnished sufficient heat for a slow "simmer". The fatty
stuff became a complex hydrocarbon which we call petroleum,
which is made up of a combination of carbon and hydrogen-the
lower the percentage of carbon, the lighter, or, higher gravity,
the petroleum. The simplest form is CH 4 or pure natural gas.
When petroleum contains considerably more carbon than hydrogen,
the Highway Department mixes it with sand and dirt, and builds
black-top roads.
POROSITY AND PERMEABILITY

The sandstones, shales, limestones, and petroliferous materials
deposited in the seas are called "source" beds. All these are stationery except the fluids-oil, gas, and water. These fluids occupy
the voids in the rocks, and ratio of the void spaces to the solid
mass of the rock is the "porosity" of the formation. In a sandstone the porosity is formed in the space between the sand grains
or in fractures; in a limestone the porosity may be formed in
voids between crystals, by voids in, and adjoining, fossils, or in
tiny Carlsbad Caverns. Porosity in shale is rare, and usually
occurs only after there has been a crushing and fracturing of
the formation. In order for there to be a commercial accumulation of oil and gas, these fluids in the rocks must become segregated, and nature has solved this problem, simply by giving oil
and gas the good old Ivory Soap treatment, whereby "It Floats."
However, there can be no movement of fluids through a formation unless there is a connection, or channel, from one bit of
porosity to the next. This quality of a rock to allow the flowage
of fluids is called its "permeability". There cannot be a good oil
field, regardless of the thickness of the reservoir, the porosity, or
the amount of oil saturation, unless the reservoir rock has permeability. An example of this is the Clark's Lake Pool over northwest of Denver. Amerada found almost 100 feet of saturated
sand with good porosity, but was able to complete only small wells
because the permeability of the sand was very low. Similar conditions exist at Buckingham, east of Greeley.
Now, we will assume we have a sandstone formation, deeply
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buried, which is underlaid and overlaid by impervious beds, and
which is completely saturated with a mixture of water, oil, and
gas. This sandstone has good porosity and permeability. If the
bed is absolutely horizontal, the oil and gas will form a scum
on top of the water, but if the bed dips in any direction, then
the oil and gas will slowly, very slowly, start the uphill journey
to reach the top of the water column, and if these conditions
remain constant, eventually the sandstone will outcrop, and the
oil and gas will be dissipated into the air. However, when conditions do not remain constant, an oil pool might be formed. Thus
it becomes apparent why geologists seek the abnormal rather than
the normal conditions. If the sandstone does not outcrop, the
oil and gas will continue the journey to a point beyond which
movement is impossible and that point would be the place to
stake out a homestead.
Following is a list of typical oil traps. Illustrations of these
may be found in any book on Petroleum Geology:
1. Dome, or anticline (Rangely).
2. Pinchout (East Texas).
3. Unconformity (Many pools).
4. Change of porosity or permeability (Many fields).
5. Faulting (Many pools).
6. Salt plugs (Gulf Coast).
7. Reefs (Canyon Reef in Scurry County, Texas).
8. Fractured Shale (Florence, Colorado).
Many of the large oil pools have been discovered by surface
geology. This type of geology is only possible in areas where
there are persistent rock beds out-cropping on the surface. Levels
are run on the surface beds, and if there is an indication of an
anticline, or a dome, on the surface, these structural conditions
may extend downward, and may form an oil trap. Of course, a
huge structure, as that at Rangely, Colorado, is very evident on
the surface. There the outcropping rocks form escarpments many
feet high, which encircle the field, dipping away from the center
at all points.
In the vast areas in which it is impossible to do surface
geology, other means of exploration must be tried-the most successful of which is with a measuring device called the seismograph.
Unfortunately this device acts exactly the same over oil as it
does over salt water, as far as its own actions are concerned.
However, it is a great implement for finding deep-seated structures in the earth's crust. Many of the aforementioned oil traps
may be indicated by a seismic survey.
There is a particular group of geologists continually looking
for oil, but they, like the attorneys, wear their Sunday suits all
week. They represent the "Sub-Surface Department", and they
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find a lot of oil. Any hole drilled, regardless of its economic merit,
becomes a yard-stick, geologically, as the depths of all horizons
may be ascertained from the well log and can be compared with
depths of similar horizons in wells drilled in the same area. The
samples and cores of beds drilled can be studied and also compared with other well data. From this information, preferred
areas are located, which can be worked in detail by field methods.
The recent happy hunting ground for oil is in basins. Geologically, a basin is an area surrounded by up-lift barriers, such as
mountains, in which sediments have been deposited during the
past ages. Some of these areas are topographic basins even today;
however, many are indicated only by outcropping formations.
The current publications continually refer to new discoveries in
one basin or another.
For years, many geologists have thought the Denver basin
should produce. In the early 1920's the Wellington and Fort
Collins pools were discovered as a result of surface geology. These
pools are producing from folds in the rock formations directly
east of the front range of the Rockies. Production is from a
sandstone at a depth of about one mile. To date these two pools
have produced 8,200,000 barrels of oil and a considerable amount
of gas.
EXPLORATION INCREASES

The next discovery, and the last for several years, was the
Greasewood pool. Production at Greasewood is from a thin sandstone at a depth of 6300 feet. The first wells in this pool were
good producers (two have produced over 100,000 barrels each),
but subsequent tests were discouraging, as were the economic
conditions in the early 1930's, so, in spite of several concertedefforts, nothing productive happened in the basin until the spring
of 1948. The Ohio Oil Company had been quietly working in
southwestern Nebraska for several years, and made their first
discovery on the Egging farm northeast of Sidney. Russell Volk
of the Plains Exploration Company of Denver, has been active
in the area for years, and his efforts have surely contributed to
the developments on the Colorado side of the basin.
After the Ohio Oil Company's first discovery, most of the
major oil companies, and many independents, entered the area,
and several million acres of land were leased for prospecting.
At the present time there are 60 drilling rigs in the area, and
there are many seismograph crews working. Last year over 1600
crew weeks were spent in the basin. The area is now producing
around 8,000 barrels per day, in spite of adverse marketing conditions. The crude is classified as being "sweet oil" with very
little, if any, impurities, and is of high specific gravity. The oil
is being delivered to the refineries, or to the Stanolind Pipeline
at Bridgeport, Nebraska, by trucks. Transportation is costing
the producers and royalty owners from 25¢ a barrel up, depend-
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ing on the mileage from markets. The posted price for this crude
is $2.65 per 42 gallon barrel for 40 gravity oil, at the well.
Considerable gas reserves are being developed in the basin.
The Big Springs Gas Field in Duell County, Nebraska, was produced and sold to the Kansas-Nebraska Gas Company, which
delivers the gas eastward through its lines. Incidentally, this pool
is being developed on a spacing Rattern of one well to the 640acre unit. The gas company is taking one million cubic feet per
well per day, paying at the rate of 100 per 1000 cubic feet. Any
well which might be completed on acreage less than the prescribed
unit will be pro rated accordingly.
GAS MAY SUPPLY DENVER

The gas, which has been developed in the Sidney, Nebraska,
area, is being purchased by the Rocky Mountain Gas Company,
and is being used locally, or is being delivered in that company's
lines, serving the area to the northwest. Gas reserves in the
Colorado portion of the area have been shut-in for lack of markets.
Reports indicate that the line which has been built from northern
Logan County, Colorado, into Sterling, Colorado, may be extended
southwest towards Denver, if sufficient gas reserves are developed.
The recent oil and gas discoveries in the basin have resulted,
chiefly, from seismic surveys. Some of the better structures have
not produced, but considering the results in general, it must be
admitted that the seismograph is here to stay. One long producing
trend extends from the Gurley area in Nebraska, southwest
towards Fort Morgan, Colorado. Several factors enter into the
accumulation of this production: structural conditions are right,
in that there appears to be a flattening in the regional dip, and
spotted along this terrace are a series of small domal structures
• . . and the reservoir conditions along the trend are better
than in some adjoining areas. These domal structures are comparably small, and the majority of them have less than 100 feet
of closure.
There seems to be another parallel trend, as far as structure
is concerned, extending from the Big Springs Gas Field, southwest through Sedgwick, Phillips, Yuma, and Washington counties,
Colorado. Excepting for the gas field, this trend is not proven to
be productive from the few wells which have been drilled, even
though most of these tests were located after seismic surveys.
However, several of the holes have had shows of oil, which, although not commercial, are encouraging.
The oil pools in southern Kimball County, Nebraska, and in
northeastern Weld County, Colorado, may be on similar structural and productive trends. However, until more wells are drilled,
there is not enough subsurface control to prove, or disprove, this
theory.
Oil and gas production in the basin is coming from the Dakota
Series of lower Cretaceous Age. The series is usually divided
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into three main sand horizons locally named from the top down
as follows: "Muddy" or "D" sand, the "Dakota" or "J" sand and
the "Lakota" sand. The two top Dakota sands produce oil and
gas in many places. The Lakota, to date, has been found to be a
poor reservoir bed in this area. In one well, the British-American
Segeleke, in north central Logan County, the lower sand tested
over 50 barrels of black, low gravity oil per day. Other than this,
there does not appear to be any shows in the lower sand. However, it produces in many places in Wyoming.
Below the Dakota sands, several formations are present that
produce much oil in Kansas and Wyoming. These deep beds have
been tested in only a few wells here, but all have been non-productive. Deep production probably will be developed in the basin
in the future.
Other products produced from wells are casing head gas and
casing head gasoline. Under the high pressures in the reservoir,
the gas which is in the oil zone is actually in solution. As the
oil is produced, the gas in solution is released, and flows from
the well as casing head gas. This gas carries with it some of the
higher gravity constituents of petroleum and when these are condensed, the resulting fluid is known as casing head gasoline.
In the recovery of oil within the proven pools, and the effect
of redrawal of fluids on the reservoir, several observations must
be made. The producers attempt to obtain the maximum oil production, and this includes gas, with the minimum of expenditure
in holes and equipment. This is especially the case now, as steel
and metals are so very scarce. But never-the-less, each producer
must drill a sufficient number of wells to protect his lessor's interest in the reservoir. The ideal way to develop an oil pool is
to have it in the center of a large ranch, or on a large block of
State or Federal land, all under one basic lease. Then there are
no land lines to protect, or separate lessors to satisfy, and the
wells can be drilled, without restrictions, on the most promising
locations, where ever they fall within the producing area.
SPACING PATTERNS SHOULD BE VARIABLE

The spacing pattern within any pool is economically important. The fewer acres allotted per well increases the ultimate yield
per acre, but this does not necessarily increase the ultimate profit
per well. In many pools the most economic spacing pattern can
be determined only by experience; thus, in a new pool, it is more
satisfactory to develop the leases with too few wells rather than
too many, as more wells can be drilled, if necessary, as production history develops. When a pool is being developed under an
even spacing pattern, it is possible for one lessee to have an offset
obligation fall on a location which appears, geologically, to be
on the edge, or even outside, the producing area. The lessee does
not want to complete an unprofitable well (or a dry hole) and
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on the other hand, the lessor does want his offset drilled. So
they both go to see their lawyers.
Pressure within the reservoir is created by the overlying
rock column, and by the hydrostatic head, if the formation carries
water, as do these Dakota sands. When a hole is drilled through
a reservoir, pipe is set on the bottom of the hole, and cemented
so that the cement is well above the top of the sand. When the
pipe is perforated opposite the sand, pressure is immediately
released from the surface of the reservoir and oil squirts into
the well because of the pressure differential. This movement of
oil will continue until the differential becomes zero, or if the
bottom hole pressure is great enough, the well will flow at the
casing head. As the pressure is released, gas in place and gas
in solution will expand and migrate toward the well, forcing the
oil with it. As the oil is produced, the gas pressure encircling the
well is decreased in proportion to the volume of fluids withdrawn.
The water table under the oil will rise as the pressure is released,
and should the pressure be released too suddenly, by over production of oil and gas, the water will "cone", and entirely envelop
the well, thereby greatly hindering further oil production.
If there were a perfect oil pool, produced perfectly, all wells
would be evenly spaced, and would be drilled simultaneously.
Each well would be produced in the proportion of its potential
productivity as compared to the productivity of the field. Then
gas pressure would be dissipated evenly, and the water table would
encroach upon the reservoir in a flat plane lifting the oil above it.
DRAINAGE PROBLEM

However, perfection is rarely achieved, and herein lies the
problem of "drainage"-as the judge hears it. Drainage is not
entirely the actual stealing of a neighbor's oil, barrel by barrel,
but is more like freezing it down under, so that the owner cannot
get out the oil he actually owns. But his reservoir pressure can
be stolen, and this pressure is the motivating force behind his oil.
When this force is reduced to a certain point, natural movement
of oil through the reservoir bed is impossible.
There are no proration regulations in the basin, other than
those practiced by the operators and those caused by market
conditions. Stanolind has been taking about 50 barrels per day,
per well, in the pipeline at Bridgeport. The amounts being delivered elsewhere depend on the economic productivity of wells, and
the individual purchase contracts. However, within the separate
pools the producers have working agreements among themselves
to produce their wells in an orderly manner.
It is to be hoped the new Platte Valley Pipeline, to be completed soon, will create a greater market for basin crude, and
that sufficient new oil will be developed to warrant a gathering
system to the various pools. It is very probable that these developments will materialize, and will insure a great future in ,the basin.
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OPERATING AGREEMENTS FOR OIL AND GAS
DEVELOPMENT
ARTHUR THAD SMITH.
of the Denver Bar

An operating agreement is an agreement for sharing the
costs and the rewards of an oil and gas operation.
Parties to the agreement are the working interest owners
of the leasehold estates in the lands upon which the operations
are to be conducted. They are the parties who must do the work
and put up the money for the enterprise. Royalty and overriding
royalty owners are not parties to an operating agreement because
they are never required to bear the costs of operations.
The subject of the agreement is the land believed to contain
oil or gas and a schedule or description of this land always appears in or is attached to the agreement. This schedule also sets
forth in detail the exact interest of each party in the leasehold
estate or leasehold estates covered by the agreement. Sometimes
there is an operating agreement for one lease. Sometimes one
operating agreement covers many leases.
The agreement contains various terms and provisions setting
forth the manner in which the parties to the enterprise are to
conduct themselves. The enterprise is a joint venture. The object
of the venture is the discovery of oil or gas and its production.
The object of the agreement is to set forth a fair arrangement
for sharing the burdens of the enterprise among the parties and
a fair basis for sharing the proceeds of oil or gas produced. The
agreement will also spell out the rights and duties of the parties.
One of the parties is by common consent designated as operator. That party is charged with the responsibility of carrying
out the operations under the agreement, drilling the wells, purchasing materials and equipment, setting up the joint account,
charging the parties their respective shares of the costs and distributing the proceeds of production to the various parties.
All the other parties to the agreement are non-operators.
If there are only two parties, then one is the operator and the
other the non-operator. Non-operators will have the right to receive complete reports on all operations, have free access to the
premises, inspect the wells and operations, examine the books of
account and frequently to approve or disapprove proposed drilling.
Non-operators will be responsible for their share of all costs in
the manner set forth in the agreement and will likewise be entitled
to their share of production.
Every different factual situation provides a setting for a
different type of operating agreement. Parties confronted with
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similar factual situations also have various ideas as to what is the
best plan of operations. So we have operating agreements for:
1. A single tract with two working interest owners;
2. A block of three tracts with a separate working interest owner for each;
3. A large block of many tracts with several working
interest owners who decide to operate on a share and
share alike basis;
4. Developed lands where tracts are given different values on the basis of known reserves and productive
capacity;
5. Large blocks which are unitized under the Standard
Form Federal Unit Agreement;
6. Farm-out deals;
7. Carried Accounts and net profit interests.
Let us take a simple situation suitable for a carried account
and analyze a few points which should be considered in preparing
the agreement.
In a carried account the operator carries the non-operator,
i. e., Operator advances Non-operator's share of all costs and looks
only to oil or gas produced for reimbursing himself.
Assume Non-operator owns 12 leases covering four sections
in a solid block in the form of a square. He talks to several prospective operators about developing the block and finds one who
has some geological data on the area which indicates it is an
interesting prospect. They make a deal as follows:
1. Operator to pay Non-operator in cash sufficient to reimburse Non-operator his out-of-pocket costs in acquiring the block
plus a reasonable profit based on time spent in so doing.
2. Non-operator to assign to Operator an undivided 75%
interest in the leases.
3. Operator to drill a free well.
4. Operator to carry Non-operator on all subsequent wells.
First the operator will insist that the deal be subject to
acceptance of titles. That means that titles must be or must be
made satisfactory to the operator. Operator may wish, and in
oil operations has a right to insist on a perfect title because after
the discovery of oil even a shadowy claim may command a nuisance
value running to thousands of dollars. Non-operator should not
view these title requirements as an irksome matter because they
are as much for Non-operator's protection as Operator's.
The initial test well is the first major development provision.
This well differs from later development wells for the reason that
it carries a high risk. Its drilling is based on geological data only.
In later wells there will be available the results of this first well
and far less risk will be involved.
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The initial test well provision may run as follows: "On or
before June 1, 1952, Operator shall begin to drill an adequate
test well at a location of its selection on the leased lands and
thereafter continue such drilling diligently until the Dakota formation has been tested or until, at a lesser depth, oil or gas shall
be discovered which can be produced in paying quantities or until
granite or some impenetrable substance or condition is encountered
which renders further drilling unwarranted or impracticable, provide, however, that operator shall not in any event be required
to drill said well to a depth in excess of six thousand feet."
Note the depth limitations-the Dakota Sands-granite6,000 feet. The Dakota Sands are the agreed upon objective. The
other two limitations are to protect Operator in the event unexpected subsurface formations are encountered. If there is no
Dakota formation under the drill site, the 6,000 foot limitation
saves Operator. If, due to faulting or folding, granite is encountered above the Dakota, the granite limitation saves Operator.
Such limitations are universally employed.
INTENTION SHOULD BE SPELLED OUT

But note the provision relieving Operator if oil or gas is discovered which can be produced in paying quantities. The words
"paying quantities" must be defined and, in this instance, mean
in quantities sufficient to repay the cost of drilling and producing
operations plus a reasonable profit. This insures Non-operator a
good well if a shallow discovery is made with the result that the
Dakota is not tested. But if a Dakota test is what Non-operator
is bargaining for, rather than just oil or gas production, the
clause should be omitted. This may be the case where shallower
production is believed to underlie the drill site but Non-operator
wants a deep test. Then to get the shallower production, Operator
must drill to the Dakota and if this formation is dry, plug back
to the productive sand.
Since this test well is to be free to Non-operator, the agreement should provide something like this: "All costs and expenses
of drilling and testing such well shall be borne and paid for by
Operator and Non-operator shall never be liable for any part thereof nor shall any part thereof be charged against Non-operator's
share of production."
Note that only the costs of drilling and testing are free. Running casing, equipping and completing the well and all other expenses incurred only after discovery, will be charged, as to Nonoperator's share, to the carried account. This is because, when a
discovery has been made, Non-operator has gotten what he bargained for, i. e., a test of the lands covered by his leases. From
then on his share of costs go against his share of production.
The free well often carries with it the right of Non-operator
to his share of production from the well free of charges for costs
and expenses of subsequent wells. This enables Non-operator,
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after completion costs have paid out, to receive cash from first
well production while the field is being developed.
The location and time for drilling development wells must
be left to Operator because efficient development must be based
on geological information obtained as drilling progresses. Here
the implied covenants in the basic leases will operate in favor
of Non-operator and insure proper development of the premises.
In the example we are considering, the carried party has
retained a 25% ownership of the basic leases and property and
production subject to the agreement. In past years this has been
standard practice. Recently there has been a trend toward net
profit arrangements. This is because various rulings of the Bureau
of Internal Revenue and Tax Court decisions have indicated that
such an arrangement places the parties in a more favorable tax
position. These rulings and decisions suggest that a carried party
may be held liable for income taxes before his carried interest
has paid out and consequently before he is receiving any cash
income from operations. This will never be the result under the
net profit arrangement.
The net profit interest owner retains and holds an undivided
interest in net profits instead of in the basic leases and property.
He receives exactly the same amount of money at the same time
as the carried interest owner of an equivalent interest receives.
He receives the full benefits of a free well, the same right to all
reports and to inspect the premises and, under the U. S. Supreme
Court decision in the Burton-Sutton Oil Company case,' he is entitled to the same depletion allowance on all cash received. The
first and second annual reports of the Southwestern Oil and Gas
Institute contain some excellent material on the advantages of
the net profit arrangement.
The accounting procedure for costs and expenses of an oil
operation is complicated. This involves questions as to the fair
way to charge the joint account for such items as:
1. Disability benefits of operator's employees
2. Costs of hospitalization and retirement plans
3. Moving material to the joint property
4. Loss by fire
5. Costs of litigation
6.. Camp expense where one camp serves both the joint
property and other leases owned by Operator in the
area
7. Overhead.
8. Materials removed from the joint property, junk, salvage, etc.
Because negotiations with respect to such details for each
328 U. S. 25, 66 S. Ct. 861 (1946).
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agreement would result in interminable delays, a standard accounting procedure has been settled upon. It is the result of
several years of effort on the part of the members of the accounting section of the Mid-Continent Oil and Gas Association. It
represents a procedure which most companies in this region will
accept either as operator or non-operator. It is attached to and
made a part of the operating agreement and the usual practice
is for the non-operator to simply verify that the accounting
procedure submitted is the Standard Mid-Continent form. The
only questions for discussion are the three or four typewritten
insertions in the form.
THE SURRENDER CLAUSE

The last major provision of the operating agreement is the
surrender clause. Because conditions are sometimes encountered
which confront parties to an operating agreement with possible
heavy losses, the surrender provision is essential. It is not safe
to rely upon the surrender clause of the basic leases because the
parties to the operating agreement may have different views as
to prospects for the joint venture. One may wish to quit while
the other wishes to go on. In our example, where each of the
parties to the operating agreement owns an undivided interest
in the basic leases, it may be that neither can surrender the basic
lease unless the other joins. This is because, in the absence of
special provision, the lessor cannot be required to accept a surrender of an undivided one-fourth only of the leasehold estate.
Even if the lease permitted such a partial surrender, the other
party to the operating agreement has a right to object to being
forced into a tenancy in common with a landowner not a party
to the operating agreement. The surrender clause should, therefore, include a provision permitting any party to obtain release
from obligations under the agreement by assigning his interest,
without consideration, except for the salvage value of equipment
on the premises, to the other party or parties. Each party should
also have the right to have the interest of the other assigned to
it prior to any general surrender being undertaken. This protects a party desiring to continue on with the venture.

BOOK TRADERS CORNER
The United States Code Annotated, complete with 1952 pocket
parts and accompanying U. S. Congressional Code Service and
a complete set of the United States Supreme Court Reports is
offered for sale by Robert S. Zimmerman, Attorney at Law, Glenwood Springs. These may be purchased with or without the sectional bookshelves which contain them.
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THE OIL AND GAS LEASE
ROSCOE WALKER, JR.
of the Denver Bar

At the outset, it best be said that the writer is not in the
business of selling lease forms and it should not be inferred by
what is hereinafter set forth that he is recommending or inducing
anyone to use any particular lease form. However, for purposes
of discussion the writer has chosen a lease form No. 950 C, The
Bradford-Robinson Printing Company of Denver, Colorado, identified as "Form 88 Unit-Wyo.-Colo."
The oil and gas lease referred to contains the words "Form
88" to make it of that class known as the "Producers 88". Contrary to popular concept, there is really no such thing as the "Producers 88" and it is estimated that there are one hundred different
lease forms, each with variations, bearing the title "Producers 88".
All of these leases however contain the basic concept of the old
original "Producers 88" lease, but care should be taken, to avoid
indefiniteness, not to bind a party or parties by a contract requiring merely the future execution of a "good and sufficient
Producers 88 oil and gas lease".
Consider first the granting clause of the oil and gas lease
which reads:
hereby grants, leases and lets exclusively
unto lessee for the purpose of investigating, exploring,
prospecting, drilling and mining for and producing oil,
gas, casinghead gas and all other materials, laying pipe
lines, building tanks, power stations, telephone lines and
other structures thereon to produce, save, take care of,
treat, transport and own said products, and housing its
employees, the following described land . ...
There has been some conflict in the cases faced with a determination of the nature of the interest given the lessee by the granting clause of an oil and gas lease. Some writers have catagorized
the lessee's interest as three types-type one being to "grant
lease and let" like the granting clause above set out, this having
been determined as a lease; type two in which the lessor grants
unto the lessee the "exclusive right to mine and produce" establishing only a license; and, type three in which the lessor "grants,
bargains, and sells" which really amounts to a mineral deed. In
determining the nature of the lessee's interest by technical interpretations of the granting clause there have been established what
appear to be conflicting decisions. As one court put it after reviewing numerous decisions, the oil and gas lease has been called
a chattel real, option, license, interest in land, and is a "hybrid
estate deriving its legal characteristics from both real and personal property, yet it is actually neither." It is interesting to
note also that some jurisdictions, particularly Texas, have refused
to be bound by technical rules of interpretation of the granting
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clause and rely on the true import of the instrument as a whole
and the intention of the parties. Under this theory, Texas, which
to the knowledge of the writer is the only state so holding, has
determined that under an oil and gas lease the lessor grants to
the lessee a determinable fee.' Of course the nature of the interest
given the lessee under an oil and gas lease has so many ranjifications it would be impossible even to touch upon them in this
article. It seems well established, however, that the lessee's interest is an interest in land, is subject to the recording acts and
as a general principal should be executed with the same formalities required for the execution of a deed.
The habendum clause of the oil and gas lease can be stated
as follows:
TO HAVE AND TO HOLD the same (subject to the
other provisions herein contained) for a term of ten years
from this date (called "primary term") and as long thereafter as oil or gas or casinghead gas or either or any of
them, is produced thereform; or as much longer thereafter as the lessee in good faith shall conduct drilling
operations thereon and, should production result from
such operations, this lease shall remain in full force and
effect as long as oil or gas or casinghead gas, shall be
produced therefrom.
The particular lease form here under discussion also contains
in the body of the lease an additional clause as follows:
If the lessee shall commence to drill a well within
the term of this lease or any extension thereof, the lessee
shall have the right to drill such well to completion with
reasonable diligence and dispatch, and if oil or gas, or
either of them, be found in paying quantities, this lease
shall continue and be in force and the like effect as if
such well had been completed within the term of years
herein first mentioned.
I should like to discuss the habendum clause as first quoted
above as though that clause had completed the sentence after
the words "is produced therefrom". The primary term is the
stated time of ten years. The additional words "and as long thereafter as oil or gas or casinghead gas or either or any of them
is produced therefrom" are known as the "thereafter clause".
The "thereafter clause" has been held not to be bad under the
rule against perpetuities.2 Concerning the effect of this sentence
to the point indicated, it is perfectly obvious that the lease will
exist for ten years at the outset (subject to the further limitation
discussed hereinafter) and will terminate unless at the end of
that time any of the products specified are being produced. It

IStephens County v. Mid-Kansas Oil and Gas Company, 254 S.W. 290, 29
A.L.R. 566.
Rosson x. Bennett, 294 S.W. 660 and cases of many jurisdictions cited
therein.
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is to be noted that this lease form contains the words "is produced therefrom". Some lease forms, however, contain the words
"produced in paying quantities". Where the latter wording is
present the courts have said that "paying quantities" exist: (1)
when the amount of oil is sufficient, if marketed, to insure a
reasonable return above expenses, that is, operating expenses
and not development costs; 3 or (2) to "pay a profit, though
small, over operating expenses, although it may never repay the
cost of the well and its operation, and the whole may result in a
loss to the lessee." 4 Where the words "produced therefrom" alone
are used, as in the lease form here under discussion, a conflict
exists. In Gas Ridge, Inc., v. Suburban Agricultural Properties,
Inc.5 the court held that the production must still be in paying
quantities. But in South Penn Oil.Co. v. Snodgrass," and in Ohio
Fuel Oil Company v. Greenleaf,7 the court held that where the
word "produced" without the phrase "in paying quantities" was
used, producing a mere trace during the fixed term was sufficient
8
the thereto keep the lease in effect. Also in Sawyer v. Potter,
after clause omitted the words "in paying quantities" and read
"found" and there the court held that producing during the exploratory period a quantity of oil sufficient to be capable of division, and giving the lessor a royalty, although small, was sufficient.
EQUITIES ARE CONSIDERED

In summation then, it can be stated that if the lessee does
not have production or production in paying quantities (according to the different views above set out) as of the end of the
primary term the lease must terminate, if there are no provisions
expressly providing for continued existence under other contingencies. The courts however, have in some instances given a
protection to the lessee under its equity powers where the acts
of the lessor prevented the lessee from complying with the habendum clause to obtain his production prior to the end of the primary
term. There are also those instances where compliance was prevented by government regulations, floods, fires, and so on, where
relief has been granted but generally this is so only where the
lease contains the force majeure clause.
The lease form under consideration, however, by the additional provision above quoted, permits the extension of the lease
beyond the fixed primary term if the lessee is at the end of that
time conducting drilling operations in good faith. He shall also
have the right to drill such well to completion with reasonable
diligence and dispatch and if the oil, gas, or the other products
'Barbour, Stedman & Co. v. Tompkins, 81 W. Va. 116, 93 S.E. 1038.
'Masterson v. Amarillo Oil Co., 253 S.W. 908 (Tex. Civ. App. 1923).
G150 F. (2d) 363 (CCA 5th, 1945).
676 S.E. 961.
199 S.E. 274.
13 S.W. (2d) 758 (Kentucky).
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are obtained as a result of such drilling then the lease shall
extend further under the thereafter clause. 9
Other problems have arisen in connection with the duration
of the lease where production or production in paying quantities
has been obtained by the lessee but, because of his inability to
obtain a market for the product, some time elapses before both
the lessee and lessor realize any proceeds from the production
obtained. Based upon the literal wording of the lease, the mere
obtaining of production in paying quantities is sufficient to extend
the term of the lease, as there is no specific requirement therein
that the lessee market the product in order to extend the lease.
This situation is adequately covered by the well-established implied covenant requiring that the lessee develop and market the
product that is obtained. Since this article deals only with the
express provisions in the oil and gas lease we shall not dwell
further upon that point. There is an express provision in the oil
and gas lease, however, pertaining to the marketing of gas, as it
is more difficult to market than oil since it cannot be stored upon
the land or shipped other than by means of a pipe connection. That
provision is the "shut-in gas well" provision which states:
for gas from wells where gas only is found,
and where not used or sold, (lessee) shall pay fifty
($50.00) dollars per annum as royalty from each such
well, and while such royalty is so paid such well shall
be held to be a producing well.
It is established that the lessee has a reasonable time in which
to market gas obtained, but what amounts to the exercise of reasonable diligence in wild-cat territory under all the circumstances
involves questions of fact. The effect of the "shut-in gas well"
provision is to give the lessor a fixed sum, in the nature of a rental,
for a gas well where the gas is not being marketed. Upon payment of this sum the lessee is not held to the same degree of
diligence in producing and marketing the gas which has been
instances
found in paying quanitities as he would be in those
where the lease does not contain a specific provision. 10
The next clause to be considered is the operating or development clause. It is stated as follows:
If operations for the drilling of a well for oil or gas
are not commenced on said land on or before ae year
from this date, this lease shall terminate as to both parties, unless the lessee shall, on or before one year from
this date, pay or tender to the lessor or for the lessor's
or its succredit in ---------------------Bank at --_---------------------cessor or successors, which bank and its successors are
'Prowant v. Sealy, 187 P. 235 and Simons v. McDaniel, 7 P. (2d) 419, both
Oklahoma cases.
10Brewster v. Lanyon Zinc Co., 140 F. 801. and Union Gas & Oil Co. v. Adkins, 278 F. 854.
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lessor's agent and shall continue as depository regardless of changes in ownership of the land, the sum of
.................. dollars which shall operate as a rental and
cover the privilege of deferring the commencement of
operations for the drilling of a well one year from said
date. In like manner and upon like payments or tenders
the commencement of operations for the drilling of a
well may be further deferred for like periods successively
during the primary term of this lease. And it is understood and agreed that the consideration first recited
herein, the down payment, covers not only the privileges
granted to the date when said rental is payable as aforesaid, but also the lessee's option of extending that period
as aforesaid, and any and all other rights conferred. All
payments or tenders may be made by check or draft of
lessee or any assignee thereof, mailed or delivered on
or before the rental paying date.
The most important thing to realize about this clause is that it
is a further limitation upon the primary term of the lease as
expressed in the habendum clause. The habendum clause provides
that the lease shall exist for ten years and so long thereafter,
but the operating and development clause provides for an earlier
automatic termination of the lease if no well is commenced within
one year from the date or if the lessee fails to make prescribed
rental payments to defer drilling operations. This clause is also
an express covenant which prevails over the old implied covenant
to drill an exploratory well. It is to be noted that the provision
of the lease above quoted determines what is known as an "unless" form of oil and gas lease. Its wording is such that if the
well is not commenced and if the rental is not paid as provided,
the lease ipso facto terminates. There are other types of leases
which are very seldom seen today requiring the lessee to drill
the well, to pay the rental, or to surrender the lease. These leases
were called the "drill or pay" type of lease. The difference of
that type of lease with the "unless" form of lease is that in the
former there was required of the lessee an affirmative act on his
part either to commence the well prior to the due date, to pay
the rental prior to the date, or to surrender the lease under the
surrender clause prior to the due date. If he failed to do any
of these things the lessor, at his option, could cancel the lease
or sue for and collect from the lessee the amount of delay rental
payable under the lease inasmuch as the obligation became fixed
by prior failure to surrender. While this form is seldom seen
today, it is mentioned principally for the reason that the federal
oil and gas lease forms operate substantially on the same principal. Hence, if the lessee does not make the affirmative act of
surrender of the lease prior to the rental due date the United
States can sue and collect the amount of the rental payment.
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The words "if operations for the drilling of a well for oil
or gas are not commenced on said land" do not, by the general
view, require actual drilling. It is usually enough if the lessee
in good faith stakes a location, moves in machinery, drills a water
well or digs a slush pit, grades the location, and continues the
drilling operations thereafter in good faith. Generally, any acts
showing intention and the actual beginning of performance carried on with due diligence thereafter are adequate." There is
one decision that the writer is aware of which requires actual
drilling. That case holds that the first movement of the drill penetrating the ground
is necessary to constitute "commencing operations to drill". 12
TERMINATION Is AUTOMATIC

On the payment of the annual delay rental provided for in
the lease form, basically, because of the ipso facto termination
of the "unless" form of lease, the courts require strict compliance
by the lessee in connection with the payment of this rental. Leases
have been 'held to terminate by reason of the payment of an insufficient amount of rental, payment to the wrong depository, payment to the wrong person, sending an unsigned check, mailing to
the wrong address and various other situations. Many lease forms
require the receipt of the rental by the depository prior to the
due date, but it is to be noted that the particular lease form here
under discussion specifically provides that payment or tender
may be made by check or draft of the lessee (thus not requiring
the actual cash to be in the hands of the depository prior to the
due date), and that it is sufficient if the rental is mailed prior
to the due date. Consequently, in that situation, the receipt after
the due date would still constitute proper payment. There are
many cases which have rendered relief to the lessee, notwithstanding the automatic termination of the oil and gas lease, by
waiver or estoppel on the part of the lessor; this, despite that
there is generally no duty on the part of the lessor to notify the
lessee if he has made an error in the rental payment. Such cases
are those where the acts of the lessor have misled the lessee and
estoppel has been imposed; and where laches, adoption and such
other equitable remedies have been enforced by the court. It is
also possible for the lessor to waive the automatic termination
of the lease by an acceptance of a late payment of rental. I
submit, however, that this should be done with knowledge on the
part of the lessor.
In view of space limitation, there is only one other provision
in the lease which merits discussion at this time. That provision
11For cases holding that "operations for drilling" and "commencement" do
not mean to begin actual drilling, see Aldridge v. Gypsy Oil Co., 268 P. 1109;
Fast v. Whitney, 187 P. 192 (Wyo.) ; Wooten v. McAdoo, 293 P. 694 (Calif.); 67
A.L.R. 531.
12 Solberg v. Sunburst Oil and Gas Co., 73 Mont. 94, 235 P. 761.
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is the so-called "lesser interest clause". It is stated as follows:
If said lessor owns a less interest in the above described land then the entire and undivided fee simple
estate therein, then the royalties and rentals herein provided for shall be paid the lessor only in the proportion
which his interest bears to the whole and undivided fee.
This provision has been held to be for the benefit of the lessee
as it affords the lessee the remedy of reducing rental or royalty
payments to a lessor where subsequent title determination discloses the lessor's interest to be less than that originally thought
to exist at the time the lease was executed. Such reduction is on
a proportionate basis. Because of the operation of this clause,
it is proper to state in the space provided in the operating or
development clause the amount of the rental payable as to the
full ownership (unless the lease otherwise specifically indicates
a lesser interest) so that there will be no reduction not in the
contemplation of the parties under this clause. Suppose at the
time a lease is executed it is known by the lessee and lessor that
the lessor only owns an undivided one-half interest and the parties
have agreed upon a rental of one ($1.00) dollar per acre for 160
acres covered by the lease. It would be proper to state the rental
payment as $160.00 unless in the body of the lease it is clearly
indicated that it is only a one-half interest lease. The lesser
interest clause reduces the rental to $80.00, which is the correct
amount agreed upon between the lessor and lessee; but if the sum
of $80.00 is stated in the development clause an innocent purchaser of the lease might well, under the lesser interest clause,
reduce the $80.00 rental to $40.00, which of course was not the
intention of the parties.
I do not believe that the lesser interest clause is repugnant
to the warranty clause also contained in the lease for the lesser
interest clause would probably not operate to give the lessee any
right of action for damages as against the lessor in the event
of a complete title failure although it would establish the fact
that no rentals or royalties are to be paid to the lessor in such
event. It is aimed primarily at a situation where a partial title
failure exists and it permits the lessee to reduce the rentals and
royalties proportionately therefore. The warranty clause should
probably be considered applicable principally to give the lessee
a remedy against complete title failure and to enable him to seek
return of the bonus erroneously paid at the time the lease was
executed. More important, as a practical matter, the warranty
clause will also permit the applicability of the doctrine of afteracquired property to the oil and gas lease.
The writer is well aware that there are many other provisions of this lease, controversial and otherwise, that could not
be discussed at this time.
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IMPLIED COVENANTS OF THE OIL AND
GAS LEASE
RICHARD P. RYAN
of the Denver Bar

There has developed in the case law of most of the oil and
gas producing states a considerable body of judicial opinion which
recognizes the existence of implied covenants in oil and gas leases.
The purpose of this paper is to outline the covenants generally
and call your attention to decisions of the Colorado Supreme
Court in which some of the covenants are or could have been
invoked. For a thorough discussion of the covenants, you are
referred to some of the texts which have considered them in detail.1
Initially, it should be observed that implied covenants are
not peculiar to the law of oil and gas. They have been imposed
by law in many contracts where a court believed them necessary2
to carry out the purposes for which the contracts were made.
They have been imposed in connection with the ordinary landlord and tenant relationship.The oil and gas lease has been a fruitful force for the development of implied covenants by reason of its very nature.
By execution of an oil and gas lease, the owner of mineral rights
in land places in the lessee the exclusive right to explore for, to
produce and, in the usual case, to market all oil and gas that
may be taken from the land during the term of the lease. By
such contract the lessor effectively bars himself from taking any
action during the term of the lease to capture any oil or gas that
may be beneath his land, to operate any wells thereon, to market
any oil and gas that may be produced therefrom, or to protect
himself from loss of oil or gas that may be beneath his lafid
through wells drilled on adjoining lands. 4 As a result of such
arrangement, in cases where the lessor and lessee fail to agree
specifically on the conduct that the lessee must follow to accomplish the purpose of the lease, to-wit, the discovery, production
and marketing of oil or gas, the courts have implied covenants on
the part of the lessee which serve to protect the lessor's interest.
This result has generally been induced by reason of the fact (which
is the usual situation) that the lessor's principal compensation
for executing the lease is the royalty he hopes to receive on oil
or gas produced by the lessee under the terms of the lease.
'Merrill,

COVENANTS

IMPLIED IN

OIL AND

GAS L.EASES,

(2nd Edition

1940)

Summers, WtE LAW OF OIL AND GAS, (2nd Edition 1938), Sec. 391, et. seq.
Thornton Oi, AND G.\s-WiLLIs', (5th Edition) Sec. 503, et. seq.
- 14 Am. Jur. 490, Sec. 14.
332 Am. Jur. 145, Sec. 143; Milheim v. Baxter, 46 Colo. 155, 103 Pac. 376;
133 Am. St. Rep. 59 (1909) ;Thomas Cusack Company v. Pratt, 78 Colo. 28, 239
Pac. 22 (1925) ; Boyle v. Bay, 81 Colo. 125, 254 Pac. 156 (1927).
'Merrill, supra, Sec. 147, O'Neil v. Sun Oil Co., 58 Tex. Civ. A 167,123 SW

172 (1909).
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It is impossible when an oil and gas lease is drafted, as it is
impossible in the drafting of any other contract, to anticipate
every situation which might arise in connection with operations
under the lease. If one undertakes to enumerate all conditions
and provide guidance in each case, he will run the risk that by
detailed listing of numerous situations he will exclude what he
might later desire to imply when a situation arises which was
not contemplated by the parties. Conditions that may arise under
an oil and gas lease are literally innumerable. For this reas6n
it is a common practice today to use only a limited number of
express covenants in the lease and to rely upon the now fairly
well defined implied covenants to afford relief when the appropriate occasion arises. By employing the implied covenants the
courts have been in a position to require the oil and gas lessee
to do equity under situations which were unforeseen when the
lease was executed. While there are implied covenants on the
part of the lessor as well as the lessee, those most often invoked
run in favor of the lessor.
Many authorities on the subject have undertaken to classify
the covenants implied in oil and gas leases. Our court has itself
had occasion to adopt a classification. In its opinion in Mountain
States Oil Corporation v. Sandoval 5 the following appears:
Perhaps a better statement of implied covenants in
gas and oil leases, such as those in the case at bar, is
that found in Thornton Oil and Gas-Willis (5th Ed.) section 503, reading as follows: 'The implied covenants in
an oil and gas lease are generally four, to drill, to develop after discovery of oil or gas in paying quantities,
to operate diligently and prudently and to protect the
leased premises against drainage. The basis of the implication in each instance is the presumed intention of
the parties. "Whatever is implied in a contract is as
effectual as what is expressed. Implication is but another name for intention, and if it arises from the language of the contract when considered in its entirety,
and is not gathered from the mere expectations of one or
both of the parties, it is controlling. Light will be thrown
upon the language used, and the intention of the parties
will be better reflected if consideration is given to the
peculiar and distinctive features of mineral deposits
which are the subjects of the lease." * * *.' The inner
quotation in this statement is from the case of Brewster
v. Lanyon Zinc Co., 8 Cir., 140 F. 801, one of the leading cases on implied covenants in oil and gas leases.
The first of the implied covenants to drill, or, as another
writer has expressed it, to drill an exploratory well,6 will arise
'109

Colo. 401, 125 Pac. 2nd 964 (1942).

'Merrill, supra, Sec. 4.
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in an oil and gas lease where the lease contains no provision for
payment of rental for delay in drilling. Since, in the usual case,
the principal benefit that a lessor expects to receive from the
execution of the oil and gas lease is his royalty share of the oil
or gas produced, it is clear that he will receive no benefit, except
bonus paid for execution of the lease and rental, if any, if there
is no development. He has no right under the lease contract to
drill a well himself. As a consequence, the courts in such a circumstance have implied a covenant to drill on exploratory well.
FORFEITURE MAY RESULT

In the Colorado case of Davis v. Riddle,7 the plaintiff executed an oil and gas lease for a 40-year term in consideration
of what amounted to a 1% royalty, should the lessee see fit to
develop the land and obtain oil and gas. After 18 months, the
lessor brought an action to quiet his title against the lessee. Since
the lessee had done nothing toward development of the land, the
court reached the conclusion that the lessee had forfeited whatever rights he had under the lease by his failure to prospect for
oil and gas in the absence of any explanation for his failure.
While the court did not mention any implied covenant on the part
of the lessee to drill an exploratory well, the facts in this case
present a situation where such a covenant will be implied and the
conclusion reached is the same as that which would be reached
had the decision been based upon the implied covenant to drill
an exploratory well.
It should be observed, however, that at the present time leases
of this type are seldom used. Customarily, present day oil and
gas leases contain a provision for the commencement of a well
on the leased lands within a prescribed time, unless the lessee
pays a rental of an agreed amount for the privilege of deferring
commencement of the well for an additional period." In such
cases the parties expressly agree in regard to the terms upon
which the drilling of an exploratory well may be deferred and
no implied covenant should arise. This is the general rule, but,
as Professor Merrill points out,9 there has developed a minority
view which holds that the lessor may decline to accept delay
rental and insist upon drilling.
125 Colo. App. 162, 136 Pac. 551 (1913).
'The following is typical: "If no well be commenced on said land on or
before one year from the date hereof, this lease shall terminate as to both parties unless the lessee on or before that date shall pay or tender to the lessor
or to the lessor's credit in the First National Bank at Hometown, U.S.A., or its
successors, which shall continue as the depository regardless of changes in the
ownership of said land, the sum of One Hundred and Sixty ($160.00) and No./100
DOLLARS, which shall operate as a rental and cover the privilege of deferring
the commencement of a well for twelve months from said date. In like manner
and upon like payments or tenders the commencement of a well may be further
deferred for like periods of the same number of months successively."
'Merrill, supra, Sec. 29.
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The situation in Colorado in this respect is not well defined.
There is one case on the point, Florence Oil & Refining Co. v.
Orman,10 but it is an old case and the opinion does not make
the facts entirely clear. In this case the lessee, under a lease
executed by the State Land Board, was required to drill two wells
to a certain depth by specified dates. If the wells were unproductive, the lessee was obliged to pay a rental of $50 per year
until more wells were drilled. Failure to pay the rental would
result in forfeiture of the lease. The two required wells were
timely drilled and were dry. Two additional wells were also drilled
within the first two years of the lease and were dry. Drilling
then ceased. Nothing is said in the opinion as to whether or hot
the annual rental was paid, but presumably it was because its
non-payment would afford a simple basis for deciding the case
adversely to the lessee. Approximately six years after issuance
of the lease the Land Board cancelled the lease. The lessee then
brought suit to set aside the cancellation. The Colorado Court
sustained the cancellation by the following reasoning:
Here the number of wells to be sunk during the
first 18 months of the term was provided, but not the
number to be sunk during the remaining 18 years of the
term. As to this part of the term, the lease being silent
as to the work to be done, the implication arose that the
lessee should search with reasonable diligence for oil and
gas to 'success or abandonment'; and because this condition precedent to the continuance of the rights under the
lease was not satisfied, appellant's rights were at an end.
It is submitted that this decision reaches a conclusion directly
contrary to the express agreement of the parties on the subject
in controversy. The language employed in the lease appears to
leave no room for implication of a covenant to drill further
wells in the event the required wells are dry. This case has never
since been referred to by the Colorado Court. While it appears
wrong in principle, it does indicate that our court is disposed to
imply covenants rather freely.
The second implied covenant referred to by our Supreme
Court is the covenant to develop after discovery of oil or gas in
paying quantities. Professor Merrill states this covenant more
broadly, to-wit: "To drill additional wells,""1 while Professor
Summers states the covenant still differently, to-wit: "If' oil or
gas be found in paying quantities, to proceed with reasonable
diligence in drilling sufficient number of wells to reasonably develop the premises." 12
The statement of the covenant by Thornton and Summers
"019 Colo. App. 79, 73 Pac. 628 (1903).
" Merrill, supra, Sec. 4.
I-Summers, supra, Sec. 395.
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does not take into consideration the question raised by Professor
Merrill's statement, that is, what is the obligation of the lessee
where the first well does not produce oil or gas in paying quantities? Where there is no provision for delay rental, it would
seem that in such case the implied covenant to drill additional
wells would arise for the same reasons that give rise to the covenant to drill an initial exploratory well where there is no provision for delay rentals. However, where a lessee has already drilled
one or more dry holes there is not as strong a basis for imposition
of the covenant in the absence of additional information indicating the possibility of discovery of oil or gas. Where there is a
provision for delay rentals and the first well or wells are dry,
no covenant should arise in view of the express agreement of the
parties in this regard. This statement is, of course, contrary to
the conclusion of our court in Florence Oil & Refining Co. v.
Orman, supra.
OBLIGATION TO FURTHER DEVELOP
Where a well has been drilled and produces oil or gas in
paying quantities there appears to be no question but what an
obligation to drill further wells does arise, subject to certain
limitations which will be mentioned later. As is the case with the
first implied covenant, this covenant is based upon the fact that
the lessor has, for the term of the lease, surrendered to the lessee
exclusive dominion over the premises so far as oil and gas are
concerned and is unable to develop the land himself. Hence, the
courts have concluded that there is an implied covenant in such
cases to drill additional wells.
The Colorado Court in Mountain States Oil Corporation v.
Sandoval, supra, has occasion to consider the obligation for further development. In that case the lease was executed in 1925
and covered 6,000 acres. By 1928 four gas wells had been drilled
and by 1939, when the action was brought, no more wells had
been drilled. A further fact, which no doubt affected the Court's
decision, was the failure of the lessee to supply the lessor with
the production information which he was required to furnish
under the terms of the lease and its failure to pay royalty as
required by the express covenants of the lease.
The trial court found that the defendant had not developed
the property with due diligence and the Supreme Court agreed
with this finding. The court observed that the determination of
whether or not the implied covenants are breached in any case
is primarily a question of fact. As a result of the finding mentioned the court decreed cancellation of the lease as to all of the
premises not related to or affected by the four wells which had
been drilled and were still producing. This case indicates that
the Colorado Court has recognized the implied covenant for further development.
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The third implied covenant is that for diligent and proper,
or prudent, operation of the premises and for marketing of the
product if oil or gas is discovered in paying quantities. This
covenant probably will be the source of a great amount of litigation in the days to come because of advances in the science
of drilling, testing, completing and producing oil and gas wells.
Technical opinion frequently differs with respect to the best method
of spacing, testing, completing and producing oil and gas wells,
and the types of secondary recovery operations that are best
suited to a given reservoir if, in fact, any are indicated at all.
Since, in the usual case, the principal compensation of the
lessor is the royalty which he is to receive on oil or gas produced
and since he has no power to control the operation of the wells,
it is incumbent upon the lessee to operate the wells efficiently and
prudently in order that both the lessor and lessee may receive the
greatest benefit. This covenant has been well developed in oil and
gas producing states and its development will no doubt continue
as improved methods of producing oil and gas are developed.
ROYALTY MAY BE PAID IN KIND

With respect to the marketing of oil and gas produced it
should be observed that in most leases the production is sold or
used by the lessee and the lessor receives his royalty from the
proceeds received from such sale. In some instances, notably in
leases executed by the United States and by most of the states,
the right is reserved to take royalty oil and gas in kind. Such
right would be of little use to most individual lessors and for that
reason it is seldom included in the usual lease. Where the marketing of the product is under the control of the lessee an implied
covenant to market the production arises. For this reason the
lessee may not delay the marketing of production to suit some
particular interest of its own, but must proceed diligenely to
market the product, having regard to the best interests of both
the lessor and lessee.
Our court has had one occasion to pass upon the marketing
phase of this implied covenant, although it did not expressly men13
tion it in its opinion. In Hoff v. Girdler Corporation,
the lessee
had drilled a well and had discovered helium gas. The gas was
carried through a pipeline to the lessee's plant and was sold to
the United States Government until August 1, 1930. On that
date, the government ceased purchasing gas and made purchases
only through the Bureau of Mines from a government plant at
Amarillo, Texas. At approximately the same time Congress prohibited sales of helium abroad. The lessee tried diligently to
develop other markets and other uses for helium gas and, in the
meantime, kept its equipment in good working order. In spite
of its effects, however, it was unable to find a market for the
"1104 Colo. 56, 88 Pac. 2nd 100 (1939).
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helium, although it was at all times ready to sell the same. The
lessee sued to cancel the lease on the ground of abandonment.
The court denied cancellation on this ground because abandonment is of course a matter of intention and no intention to abandon
was shown in this case. On the contrary, the actions of the lessee
indicated an intention not to abandon. The lessor's demand
for cancellation was denied under the circumstances, but he was
invited to return at a later date if new developments warranted
further consideration of the case. While the court did not mention any implied covenant to market, this is a case where the
covenant would arise but performance would be temporarily excused because of the circumstances which efristed.
THE MOST COMMON IMPLIED COVENANT

Perhaps the fourth implied covenant is the most widely known
and is the one most often invoked. The covenant requires the
lessee to protect the leased premises from drainage. It is now
generally accepted as a fact that oil and gas are susceptible to
migration in the underground formations in which they occur.
Thus, it is possible for a well drilled near the boundary line of a
leased tract to remove oil or gas which lies beneath adjoining
lands. If the adjoining land owner or his lessee does not undertake to protect his land from drainage by drilling an offset well,
he may in the course of time suffer the loss of some of the oil
or gas which originally was in place under his land.
As has been frequently pointed out above, the lessor is unable
to take action to protect his own interest because of the exclusive
grant to the lessee of the right to explore for oil or gas. For this
reason the courts have uniformly implied in the lease agreement
a covenant on the part of the lessee to protect the leased land from
drainage. Frequently lessors who are not familiar with the implied covenant to protect again drainage feel it necessary to write
into the lease agreement an express covenant defining the obligation to protect the land against drainage. It would seem that
this is not only an unnecessary addition to a lease but may even
be unwise. Since the covenant has received universal recognition
from courts which have had occasion to consider the problem, an
attempt to define the obligation in advance may limit the protection which the lessor might otherwise hope to obtain. A court
might conclude that it was not at liberty to imply a covenant to
protect against drainage which differs in any way from that written into the lease.
How much drainage must take place before the covenant
arises? The lessee should not have to protect against all drainage
since production from an offset well may be so small that it would
be uneconomical to drill it. The standard most generally applied
in connection with this covenant, and the covenants for further
development and prudent operation, is that of the ordinarily
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prudent operator. 14 For example, in connection with the covenants
for further development and protection against drainage it is
assumed that an ordinarily prudent operator would drill a well
when it appears that he could recover his costs of drilling, testing,
completing and equipping such well plus a reasonable profit. This
test of course involves a fact situation which must be established
in order to invoke the covenants.
To date no decision of the Colorado Court has been observed
which has undertaken to invoke the fourth implied covenant. This
probably arises from the fact that the majority of the oil now
produced in Colorado comes from lands owned by the United
States. In the extensive development now being carried on in
northeastern Colorado, occasion will probably arise for application of this covenant, and no doubt within the next few years
the Colorado Supreme Court will be called upon to define the manner in which it will apply this covenant. Based upon the Colorado
decisions previously mentioned, there is little doubt but what the
court will invoke this covenant when the proper situation is presented. Certainly, lessees recognize its existence and conduct their
operations with this covenant in mind.
Two

INTERESTING POSSIBILITIES

One interesting sidelight on implied covenants is a consideration of the effect conservation laws have upon them. It is possible
to envision situations where, under an implied covenant, a well
should be drilled, but under a conservation law the lessee is prohibited from drilling. The same situation may arise where necessary materials cannot be obtained in periods of national emergency by reason of restrictions imposed by governmental authority. Both of these problems may be presented to the Colorado Court
in the years to come, since we are currently in one of these emergency periods and we now have a conservation law in Colorado.15
It is impossible in the space allotted to give a detailed study
to these covenants. All that can be done is to arouse interest in
them. No attempt has been made to define the remedies that have
been applied. They are numerous and vary with the circumstances.
Litigation in regard to implied covenants is probably just as
extensive as that which involves express covenants and has probably resulted in as much or more benefit to lessors as the express
covenants for the lessor's benefit which are intentionally employed
when the lease agreement is drawn.

Blood is urgently needed for Korean casualties. Members are
asked to call their local Red Cross office and arrange for a donation.
"Merrill, supra, Sec. 122.
151951 Laws, page 651; COLO. Srr,\T. ANN., C. 118 § 68.
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CREATING MINERAL AND ROYALTY
INTERESTS
JOHN H. TIPPIT
of the Denver Bar

The major oil and gas interests may be classified as the
mineral fee estate, the royalty interest and the leasehold estate.
Their nature as well as the fundamental distinction between a
mineral interest and a royalty interest must be understood before
any proper concept can be had of oil and gas law. This article
is concerned with the method of creating mineral and royalty
interests and with certain errors in draftsmanship which are
easily avoided, but which commonly occur, and result in much
confusion and litigation.
Mineral interests are created by reservation and exception
or by deed. If a mineral interest is intended, the wording should
be such that it conveys the fee estate of the owner, including the
right to lease, receive bonus, delay rentals and royalties as well
as the reversionary right to the minerals if the land is already
under lease. The granting clause should not be limited, for instance, to such phrases as "one-half of the oil and gas that may
be produced." Such phrases make the interest contingent upon
production, whereas ownership of a mineral interest is not. The
grant should be "one-half of the oil and gas in, under and that
may be produced."
In drafting conveyances, the right of ingress and egress
should be considered. The right of ingress and egress is implied
in a reservation but in a conveyance, no such right is implied.
These rules have been applied to mineral reservations and deeds
by the Oklahoma Supreme Court.
The creation of a royalty interest is much more difficult and
has led to confusion as to the type of interest which was intended
by the parties. This is understandable when it is considered
that a royalty interest may be:
1. Limited to existing or future leases only.
2. Created before or after lease.
3. Participating (as to delay rentals and bonus) or
non-participating, and
4. With or without a reversionary estate in the mineral fee.
The question of whether the interest is created before or
after lease is of paramount importance and the draftsman should
carefully consider this fact. If before lease is issued, then it
may be anticipated that an oil and gas lease executed later will
provide for the usual 1/8th royalty. What would be simpler, as a
method of creating a 1/ interest in royalty, than to convey 1/2
of the 1/sth oil and gas royalty or, as merely another way of
stating it, 91th of the oil and gas in said lands?
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I am told that this thought occurred to the attorney of an
Oklahoma oil company which owned many tracts of land in fee.
It decided to sell the surface and one-half of the royalty, retaining to itself the right to drill and develop, i. e., the mineral interest. The attorney prepared deeds conveying the fee and reserving to the company
ths of the minerals.' The purchaser would
receive -th of the minerals which, the attorney reasoned, was
1/ of the usual 1/8th royalty. The effect of the instrument, however, was to convey a ]-I
6 th mineral interest to the purchaser rather
than one-half of the royalty and the company was compelled to
purchase from its grantees an oil and gas lease covering the outstanding -th mineral interest before the company could drill.
The purchaser was not well off either. He thought that he
would get 1/2 of the royalties and instead received a 1 mineral
interest from which he was entitled to receive 1/8th of the production. He gets, therefore, 1/8 th of - 1 th, or 1/128th of the total
production instead of 1/2 of the usual 1/8th royalty.
The Oklahoma Supreme Court has commented on this confusing situation by noting that some lawyers and most laymen
thought that in order to reserve 1/2 of the royalty rights, it was
proper to reserve -,th of the oil and gas.
There have been many cases also on the interpretation of
reservations such as:
1/,2 of royalty
1/ of the landowners' royalty
1/2 of the oil and gas that may be produced
1/
2 of oil and gas that may be found
All of these imply a royalty interest as distinguished from a
mineral interest. The grantor usually contends at a later date
that he intended to reserve the right to execute oil and gas leases
and to receive bonus and delay rentals. In states which do not
follow the West Virginia rule, he would have reserved a right
to receive /2 of the royalty only and a full interest oil and gas
lease could be obtained from his grantee.
Not only is the wording difficult in royalty conveyances prior
to lease, but the factual situation also offers some trouble. For
instance, before a lease is executed, you may desire to reserve
/2 of the usual 121/2% royalty in the following language:
"Reserving to grantor 61/4% of the royalty payable
under oil and gas leases which may be executed in the
future covering said lands."
These troublesome situations may result:
1. The mineral interest owner may execute a lease for a 20
per cent royalty and, instead of getting 1/2 of the royalty, your
client is getting about 1/1rd.
'Reserving to grantor, its successors and assigns, an undivided 15/16 interest in all the oil and gas and other minerals in and under said lands."
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2. The mineral interest owner may refuse to execute oil and
gas leases in the future.
3. The mineral interest owner may decide to drill a well himself and no lease is executed. Your royalty is stated to be under
future leases only.
With relation to the first problem, your client's interest of
61/4 % will not be enlarged unless there is latent ambiguity in
the conveyance by which the Court could reform the instrument
to the intent of the parties. With reference to forcing the mineral
interest owner to lease in the future, a possible violation of the
rule against perpetuities may be involved. With reference to the
third problem, the better view is to the effect that the royalty
interest, on the basis of the usual l/8th, should be honored by
the mineral interest owner if he, as owner, develops the property
himself.
Most instruments such as these are construed by the courts
in the light of the intention of the parties. However, such intention is obscure when, by a grant of Ath of the minerals, one
party meant ]/.? and the other meant 1/124th of the royalties.
The creation of a royalty interest prior to lease demands both
thought and skill in adapting the grant or reservation to the
intention of your client. There is danger that it may violate the
rule against perpetuities. In such instance, the use of a mineral
deed, with various rights of participation eliminated, is suggested.
CONVEYANCES OR RESERVATIONS AFTER LEASE

After the lease has been executed, there are merged in the
landowner three mineral estates:
a. the ownership of the mineral fee subject to the
lease;
b. the right to receive rents and royalties under the
oil and gas lease;
c. the right to receive the remainder of the mineral
estate on the termination of the oil and gas lease.
A well drafted mineral conveyance after lease should convey all
three rights which might be done as follows:
(a) A hereby grants an undivided 1/2 interest in all
the oil and gas in, under and that may be produced from
said lands.
(b) Grantee shall receive 1/ of all bonuses, rents,
royalties and other proceeds which may be paid under
the terms of the oil and gas lease above described.
(c) In the event said oil and gas lease becomes cancelled or forfeited, grantee shall own an undivided 1/
interest in all the oil, gas, etc.
The grantee in such an instrument is not required to obtain
from his grantor a separate assignment of the lease benefits in
order to receive rents and royalties. (Some attorneys in Northeastern Colorado unnecessarily follow the practice of conveying
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lease benefits by a separate instrument after a conveyance of
the fee has been made.) The grantee should deliver a photostatic
copy of his conveyance to the lessee in order to place the lessee
on notice of his interest.
The lease form usually designates a bank where rentals may
be paid and if a change is desired, request should be made on
change of depository forms which may be obtained from the lessee.
PITFALLS IN TRANSFERRING INTERESTS AFTER LEASE

1. With reference to the interest conveyed by the granting
clause, do not adapt it to the thought that the entire interest
presently owned by the landowner is a2 1/8th interest. The Mon-3
tana cases of Hochsprung v. Stevenson, Krutzfeld v. Stevenson,
and Broderick v. Stevenson Consolidated Oil Co.,4 involve the
following language:
(a) "hereby grants a 5% interest in and to all the
oil and gas that may be produced.
(b) "includes 2/5ths of rents and royalties payable
under existing lease.
(c) Grantee shall have 2/5ths of oil and gas upon
termination of lease.
In the Hochsprung case, the Court refused to take into consideration all the different parts (a, b and c) of the conveyance
and held that under the first clause, 5% of the oil and gas had
been conveyed to the grantee and that upon the expiration of
the lease, there being no words of grant in the last clause, the
grantor would still own 5% of the oil and gas, rather than 40%
or 2/5ths. In other cases, the same wording has been shown with
the exception that fractions are used. For instance, a -th interest in all oil and gas is conveyed and such grant is connected
with an intention that the grantee shall receive 1/2 of the royalties.
The Montana Supreme Court overruled the Hochsprung case
by the Krutzfeld case. The Court then construed the instrument
as a whole and considered that 5% is 2/5ths of the usual 121/%
royalty. This is in harmony with the intent to convey a 2/5ths
mineral estate and the Court concluded that such interpretation
should be given the instrument.
Another example of adapting the grant to fit the lessors'
royalty interest may be found in the following language:
(a) 1/2 of
th of the oil produced.
(b) 1/ of the oil and gas.
Here the lessor described literally the interest he desired to convey, that is, "1/2 of 1/8th" of all the oil produced. The last clause
explained the intention of the parties by stating that the grantor
and the grantee would each own 1/2 of the oil and gas mineral
interest upon termination of the lease. A Kentucky Court held
2266

P. 553.

1284 P. 553.
'290 P. 244.
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that such a deed should be construed with relation to all of its
parts and that it was effective to convey a 1/2 mineral interest.
Note that the grant is of "all oil produced." This would not in
itself convey a present interest in the minerals. The grant is
contingent on oil being produced before it has anything upon
which to operate. A royalty interest only is implied, therefore.
2. If a printed form of mineral deed is used which has blanks
to be completed, be absolutely sure that the significance of each
blank is considered for much' misery may be caused by not respecting the potency of a harmless little four space blank. One
such deed contained the following clauses:
(a) An undivided, 1/8th of /th royalty interest.
(b) Entitled to 1/8th .of 1/8 th of the royalty under
existing lease.
(c) Upon termination of lease, will own 1/8th of 1/th
of the mineral interest.
Note that this is not 1/8th of 1/'th of the royalty interest. The
lessee paid royalties on the basis of -th of the royalties paid or
Fth of 1/8th of total production. The grantee finally ventured
the suggestion that he was entitled to '/ 8 th of the royalty, or
6 ;jth of the entire production. The trial court agreed with the
grantee's argument. Certainly the first clause is ambiguous in
that it cannot be determined whether the parties intended to
convey 1/8th of 1/8th, i. e., -th of the 1/8 th royalty, or whether
the- intended to convey 1,th of the 1/8th royalty. The last clause
definitely states however, that the grantee was to receive 1/Rth
of 1/8th of the minerals upon lease termination. This would be
a 6th
mineral interest. This mineral interest would be entitled
to receive, therefore, 14th of the usual 1/th royalty, or 1/512th
of all oil produced. The Supreme Court overruled the trial court
on the basis of clause C and gave the grantee 1/512th of all
production.' Be careful in filling in forms.
3. In preparing a conveyance or reservation include all the
minerals which should be included. Many instruments reserve
or convey the oil only, when the parties intend that oil and gas
and possibly other minerals be included. Oil is to be distinguished
from gas, as it is to be distinguished from gold or lead. A reservation of oil, ipso facto, does not include a reservation of gas also.
Because of the litigation resulting from the question of
whether oil and gas include, for instance, casinghead gas or gasoline produced from gas, it is advisable that you employ phraseology such as "oil and gas and all other minerals" or in some
instances where indicated, especially in royalty deeds, "oil, gas,
casinghead gas and casinghead gasoline."
4. If a royalty interest in conveyed after lease, watch carefully that the interest is not restricted to the present lease. The
landowner often times assumes that his lands will be proven or
'Jones v. Bedford, 56 S.W. 2d 305.
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disproven during the existence of a lease and he consequently
reserves, either mistakenly or purposely, royalties during the
term of the lease only. Be very careful in drafting, and especially
so when any reference is made to an existing lease, that no limitation in term is implied.
5. Care should be exercised where one owns a large tract
of land which is under lease and sells a divided part of it. For
instance, A owns Section 10 and he sells the NEI/4NE1/4 thereof
to B, reserving to A 1/2 of the oil and gas that may be produced.
Then he adds: "It is the grantor's intention that B shall have
1/2 of the royalties which may be paid under the terms of the oil
and gas lease described herein." A's generosity is to be commended but his judgment is questionable. He has given away
1/2 of the royalties on 640 acres, whereas he has sold 40 acres
only. In Hoffman v. Magnolia Petroleum Co. this situation arose
and the Court held that the grant must be construed against the
grantor and that the grantee could have the royalties on the entire
lease-not merely the tract sold. The solution is very simple.
A should merely explain in his conveyance that B shall have 1/2
of the royalties from said lease as to the land being conveyed.
PROVIDED IN SOME LEASE FORMS

Many lease forms now provide that if a divided part of the
leased premises are sold, then, nevertheless, lessee may pay rentals
and royalties on the basis of the ratio which the amount of conveyed acreage bears to the entire leased premises.
6. Many thoughtless mistakes have explosive potentialities.
H., a married man, is the sole owner of a tract of land. He does
not live on the land, there is no homestead declaration, and it is
not necessary that his wife join in a conveyance. Nevertheless,
H sells, and his wife W joins in the conveyance. One-half of the
minerals are reserved to "the grantors." In quick order, the land
proves productive and H and W are divorced. W, thereupon claims
to own the royalty interest jointly with H for the reservation is in
her favor as much as in favor of H. Or another possibility is that
W may die. Can a lessee safely pay all the rentals to H or should
1/2 of the rentals be paid to the representative of the deceased
wife? The Illinois Supreme Court in Saunders v. Saunders,7 held
that where a wife who owned property in her own right was
joined by her husband in conveying it, reserving a life estate to
the grantors, the husband was entitled to the life estate after the
death of the wife. To my knowledge there is no conclusive decision
on this question. The case may be argued on the score that the
mineral right is excepted, not reserved, and consequently title
remains in the husband. It may be argued that the wife is a
stranger to the title and that consequently a reservation in her
favor is void. The question may be decided differently in those
1273 S.W. 828 (Texas).
26 N.E. 2d 126.
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states wherein the wife's signature is required. The situation
should be avoided by careful drafting.
7. Always be careful as to correlation between the fractional
interest conveyed and the number of mineral acres intended. Both
of these should be checked against the accurate acreage of the land
conveyed. A owns Blackacre, which is on a township correction
line, it being the NE1,/NEI/4, Sec. 1. It consists of 38.50 acres.
B, having just arrived from Texas, likes to use the term "mineral
acres" and uses the following language, assuming Blackacre to
consist of 40 acres:
Grant 1/2 of the oil and gas and other minerals in,
etc., it being the intention of the parties to convey 40
mineral acres.
The granting clause and the intention clause, of course, are contradictory for if a 1/ interest is conveyed, then B only received
19.25 mineral acres. The Courts will construe the instrument
as a whole and, because of the ambiguity contained in the instrument, receive evidence as to the intention of the parties. I personally have had more trouble with conveyances which actually
recognized the problem and in which the draftsman sincerely
showed his consideration for the problems of title lawyers in the
following manner: In a lease covering, say, 2004.25 acres the
lessor sells a 1002.125/2004.25 interest in the minerals to B. It
is supposed that the use of this fraction, rather than a mere 1/2,
which it is, apparently shows a much keener appreciation of the
situation by the grantor. In any event, B in turn may sell a few
proportionate fractional interests in order to eke out a small
profit of one or two thousand per cent. His mathematics are poor
and soon he dispenses with keeping the fraction in proportion.
He sells to X a 10/2004.25 interest. It is then discovered that the
leased premises actually contain 2008.47 acres. X is the proud
10
2008.47
owner, therefore of a
x
mineral interest. This is
2004.25
1
not fantasy-it happens quite often.
8. Until the law in Colorado is more settled, the specific
nature of the estate conveyed or reserved should be described.
Some instruments convey or reserve "mineral rights" or "oil
rights". The question immediately arises: What are "oil rights?"
Is this a fee estate in the oil or is it merely a right to receive proceeds from the production of oil? Does its owner have the right
to lease-to receive delay rentals? The only thing certain in Colorado is that its owner doesn't lose whatever his interest is in
the event of a subsequent tax sale. Therefore, describe the mineral
interest being conveyed with the same care you would describe an
automobile in a bill of sale. An instrument which conveys "rights"
is indefinite and will remain so until the term is fully defined by
our courts. The Mitchell v. Espinosa 8 case shows that the Colo'COLO.
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rado Supreme Court construes a reservation of "oil rights" to cause
a separation of the surface and mineral estate for the purpose
of ad valorem taxation. This may imply that "oil rights" and "all
oil and gas in and under the land" are the same.

CAVEAT EMPTOR
PHIL F. CARSPECKEN*

I am the Title-a faltering thing;
Buyer, beware, for I've taken my fling.
Linked with the land as the soul with the clod,
Strange and diverse were the paths I have trod;
Searchers, who followed my trail, were aghast,
Raking the muck of my dissolute Past.
Spotless was I when my journey was youngSpotless no more as these stanzas are sung;
By-ways alluring and wayward and wild
Led me astray-but 'twas Man who defiled.
Men have relentlessly trifled with me,
Seeking to hold and enjoy me in feePawed me and clawed me and soiled me with shame,
Muddied my record and sullied my name.
Mine was the fate of a glittering toy,
Sought for and fought for like Helen of Troy;
Bankrupts have yielded me (not without smear)Bankers have eyed me with lecherous leer.
I've been the plaything of schemer and knave,
Sold on the block like Circassian slaveTorn by dissension, partioned in shares.
Flung to a parcel of clamorous heirs.
Lawyers have toyed with me, tossed me about,
Jumbled me, fumbled me, sown me with doubt,
Wronged me with Error, and cast me away
Blotched with disease like a Dorian Gray.
Linked with the land, as the soul with the clod,
These were the devious paths I have trod"Unclean," the cry when my record was known(Who but a lawyer to cast the first stone.
Who but a lawyer to marshall my flaws,
Pleading the purge of the Curative Laws.)
Judges have sighed-and, with flourish of pen,
Made me a virtuous creature again.
I am the Title-a penitent thing;
Buyer, forgive-though I've taken my fling.
* Partner, Des Moines County (Iowa) Abstract Co.
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CASE COMMENTS
LIFE INSURANCE-DIVISION OF THE SPOILS OF A
MURDER CASE-A notorious Colorado murder case, Downey
v. People,1 in which life insurance policies on the victim evidently supplied the motive for her murder by her husband, the
beneficiary, has an interesting aftermath giving half of the insurance proceeds to the murderer's mother. A nice question of
insurance contract contruction is presented.
David Downey and his wife, Lila, were married in April,
1946. The following month he caused her life to be insured in
his favor for $10,000, naming his mother as contingent beneficiary.
Three months later he procured two like policies of $5,000 each,
this time naming a friend of his wife as contingent beneficiary.
In July of the following year he murdered his wife. He was convicted and sentenced to life imprisonment, and this judgment
was affirmed.
Downey was the beneficiary of all of the policies "if living"
at the death of his wife. One Beck, as administrator of the wife's
estate, brought suit against both insurers in a California state
court. One of these, Beck v. Downey et al.,2 in which the motherin-law was the contingent beneficiary, was removed to the federal
court and finally came before the Court of Appeals for the Ninth
Circuit. The other case, Beck v. West Coast Life Insurance Company, et al.,3 remained in the state court and eventually reached
the Supreme Court of California. These two appellate courts
arrived at irreconcilable conclusions.
The federal district court awarded the policy proceeds to the
contingent beneficiary mother-in-law on the theory that because
of his sentence to life imprisonment, David Downey was "civilly
dead" under California law, and hence the contingency clause
became effective. The federal appellate court, however, reversed
this ruling, holding that Downey was still legally alive under
Colorado law (which, it was said, governed the question of disability), but could not profit by his own wrong and had forfeited
his rights under the policy, and that the "if living" clause in
the policy barred a taking by the contingent beneficiary. That
clause meant, the court said, that the first beneficiary must be
"dead and buried" before the contingency clause could become
operative, and it concluded, and so ordered, that the policy proceeds belonged to iLila Downey's estate.
In the state couPt, however, a different result was reached.
'121 Colo. 307, 215 P. 2d 892.
2191 F. 2d 150, August 6, 1951.
'241 P. 2d 544, March 21, 1952.
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It was there held, as in the federal decision, on the principle
that no one can profit by his own wrong, that Downey had forfeited all right under the policy. But the state supreme court
rejected the reasoning of the federal appellate court as to disposition of the insurance proceeds, and held that they must go
to the contingent beneficiary. This was on the premises that Lila
Downey, by naming a contingent beneficiary, had clearly indicated her intention that, failing a first beneficiary, the contingent
beneficiary should take in preference to her estate; and the court
gave effect to this intention by awarding the proceeds of the
policies to that individual.
In the meantime the defeated mother-in-law petitioned for
certiorari in the United States Supreme Court, seeking review of
the adverse decision of the federal appellate court. On March 31,
1952, the Supreme Court granted certiorari, vacated the judgment
in favor of the estate, and remanded the case to the Court of
Appeals "for further consideration in the light of Beck v. West
Coast Life Insurance Company, decided by the Supreme Court of
California on March 21, 1952." 4
This seems to be an effective lefthanded way of telling the
lower federal court it would be wise to follow the state court
decision and confer the bloody spoils on the murderer's mother,
thus repaying her for raising so foreseeing a son.
GEORGE M. MCNAMARA.

BEING SPECIFIC
MAX MELVILLE
of the Dcnver Bar

On December 10, 1891, Kit Carson, Jr., in the course of an
affray in which he was engaging with one Richards, discharged
his revolver at random and killed Richards' wife, Manulita. He
was charged with murder. Under practice, and by virtue of
statute,1 it would be necessary to allege in addition to the formal
parts only the following: "That Kit Carson, Jr., on December 10,
1891, at the County of Bent, State of Colorado, did feloniously,
wilfully and of his malice aforethought kill and murder Manulita
Richards." But here is how it actually was done: 2
"That Kit Carson, Jr., on the 10th day of December,
A. D. 1891, at the said County of Bent, did then and there
in and upon one Manulita Richards, in the peace of the
120 Law Week 3258, April 1, 1952.
'35 C.S.A., c. 48, §453.
' Carson v. People, 4 Colo. App. 463, 464, 36 P. 551.
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People then and there being, unlawfully, feloniously, wilfully and of his malice aforethought, make an assault,
and that he, the said Kit Carson, Jr., a revolving pistol
then and there loaded and charged with gunpowder and
a leaden bullet, which said revolving pistol, he the said
Kit Carson, Jr., in his right hand then and there had
and held, then and there unlawfully, wilfully and of his
malice aforethought, did discharge and shoot off, to, by,
against and upon and through the said Manulita Richards; and that the said Kit Carson, Jr., with the leaden
bullet aforesaid, out of his revolving pistol aforesaid,
then and there by the force of the gunpowder aforesaid,
by the said Kit Carson, Jr., discharged and shot off as
aforesaid, then and there unlawfully, feloniously, wilfully and of his malice aforethought, did strike, penetrate
and wound the said Manulita Richards upon and through
the head of her the said Manulita Richards, thereby
then and there giving to her, the said Manulita Richards,
penetrating through the head of her, the said Manulita
Richards, a mortal wound, of which mortal wound she
the said Manulita Richards then and there died."
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